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Overview of competing views and observable implications: 

	Dynamic Court View
	Constrained Court View

	· Weak doctrinal constraints
· Vague laws allow judges to have discretion over them
· Politically appointed judges (voting patter)
· “constraints are weak and courts can bring social reform”
· courts able to provide publicity and act as a catalyst
	· Strong doctrinal constraints
· Legislative checks
· Courts are fragmented, so they do not have to listen to other courts
· “Limited because not all social reform can be traced back to the Constitution” Courts lack to tools to readily develop appropriate policies and implement decisions
· 

	Observable Implications:
· Judges can use their power to create policy.
· Often involves the judges using their political views to make decisions
· Because many judges do not answer to others, they can make decisions that some people may not agree with, but are the right decisions to make. 
	Observable Implications: 
· Judges are not able to make policy because the law is strict and does not allow them to.
· 



Thesis: Consistent with the Dynamic Court View, U.S. v. Windsor illustrates how the law fails to constrain judicial discretion, suggesting that the law is unlikely to constrain the court when socially and politically controversial topics and vague laws come together. 


Summary of decision and its relevant background:
· The case was about Windsor, a woman whose spouse had died. Windsor was left her possessions, but then taxed on it. This was because the Defense of Marriage Act says that marriage is only between a man and a woman. Windsor is arguing that DOMA is unconstitutional because it violates her 5th amendment right to equal protection. 
· New York State recognized her marriage, while the U.S. did not.
· Creates two contradicting views of marriage, the state creates two standards for same-sex couples because New York accepted the marriage while the U.S. did not.
· “The history of DOMA’s enactment and its own text demonstrate that interference with the equal dignity of same-sex marriages, a dignity conferred by the States in the exercise of their sovereign power”
· Argues that the Government needs to refund the taxes, because it was unconstitutional
· 5-4 decision in favor of Windsor, and said that DOMA violates the equal rights clause and due process clause of the 5th amendment for same-sex couples.
· Conservative justices on one side, liberals on the other, with Kennedy being the swing vote
· “Liberty protected by the 5th amendment due process clause contains within it the prohibition against denying to any person the equal protection of the laws” 
· “DOMA seeks to injure the very class New York seeks to protect. By doing so it violates basic due process and equal protection principles applicable to the Federal Government”


Analysis (presenting best arguments and counter arguments):

Behavioral analysis
· There is a split decision, with 5 judges voting in favor of the decision and 4 against
· Means that the law does not constrain, since different judges see it as having a different meaning and relevance to the decision
· The law does not constrain in this case because different justices use the same facts and laws to come to different conclusions, which follow their respective political view for the most part. 
· Conservatives on one side, liberals on the other; vote was along ideological lines

Governing Law

· Used the 5th amendment’s equal protection clause to rule that DOMA was unconstitutional
· Doctrinal constraints are the constraints derived from statuses and court decisions. 
· In this situation, the law did not matter very much in the decision. This is because, while looking at the same laws, very knowledgeable justices came to different conclusions. From reading the majority and dissenting opinions, it becomes clear that final decision was a very split one, with two very divided resolutions to the case. Constitutional principles are interpreted and applied in different ways. 
· Counter argument: At first it may seem that the law 

Analysis of Dissent
· Since they are disagreeing on whether they are using the correct law, and how they are interpreting it, it not constraining
· Dissents are Conservative
· Scalia criticizes them on their interpretation of the equal protection clause, saying that it is not being properly applied; 14th amendment
· Argues over the interpretation of the Equal Protection clause, and that the majority did not apply it correctly in this case
· “The only possible interpretation of this statement is that the Equal Protection Clause, even the Equal Protection Clause as incorporated in the Due Process Clause, is not the basis for today’s holding.” – Scalia
· Since both sides agree on the governing law, yet still come to different conclusions, it is clearly not constricting
· Says that the majority opinion is confusing in its argument over the basis of Constitutional rights
· Says majority uses Equal Protection, but then use Lawrence v. Texas to prove it, which is not an equal protection case. 
· Alito argues that the Constitution, which is being used to support the decision in this case, does not protect same-sex marriage
· Change on fundamentals needs to come from the people; come through legislation
· Should be resolved at the state level
· Nothing in Constitution about same-sex marriage; equal protection shouldn’t protect it
· “The Constitution does not guarantee the right to enter into a same-sex marriage. Indeed, no provision of the Constitution speaks to the issue.” – Alito 

· Use these cases to illustrate disagreement, to indicate the dynamic view
· Point out how they do not see it the same way

Counter-Argument
· At first, the case seems to be an example of the Constrained Court View
· 

Conclusion (hypothesizing when law is likely to constrain or not constrain): 

· Law is likely to not constrain whenever there is a highly politicized case, that requires the analysis of vague laws
· Social and cultural issues trigger strong ideological preferences
· Dissents are all conservative
· Not agreeing on the law; 5th amendment
· controversial political topics and vague laws come together. 
· 
